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Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

July 5, 2016

Manager Rich

Yes

Assistant County Manager/Planning and Economic Development
Director Job Description

REQUEST FOR BOARD APPROVAL FOR ASSISTANT COUNTY
MANAGER POSITION

Assistant County Manager and North Carolina Association of County
Commissioners Fellow, William Doerfer’s employment ended June 30,
2016. The County Manager requests the duties of the Assistant County
Manager be combined with the duties of the current Director of Planning
& Economic Development to create a new position. The position is titled
Assistant County Manager/Planning and Economic Development Director
and the Job Description is attached. The new position will be funded by
existing budgeted funds for the Director of Planning & Economic
Development’s FY 16-17 salary combined with the local contribution for
the Assistant County Managers FY 16-17 salary.

The County Manager recommends Kris Cahoon Noble, Director of

Planning and Economic Development for the position.

Combine positions and approve new job responsibilities and title. Approve
Job Description. Approve reclassification of Kris Cahoon Noble.

Motion Made By: Barry Swind Muotion Sceonded By: _ Barry Swindell Vote: Barry Swindell

Dick Tunnell

Ben Simmons
John Fleteher
Iarl Pugh. Jr.

Dick Tunnell
Ben Simmons
John Fleteher
Earl Pugh, Jr,

Dick Tunnell
Ben Simmons
John Fletcher
Earl Pugh. Jr.



e County of Hyde - Assistant County Manager/Planning and Economic Development Director

Job Description
General Statement of Job

An employee in this position is responsible for acting as an assistant in the planning and oversight of
all departments of County government under the Hyde County Board of Commissioners’ general
control. The position is accountable for the performance of administrative and managerial tasks in
accordance with a broad range of North Carolina General Statutes that relate to the management of
goals and objectives for the County. The primary focus of the position is to provide administration
and information on the policies, procedures and laws pertaining to Hyde County. An employee in this
classification performs managerial work and shall be involved in the drafting and preparation of
resolutions, correspondence and policies; shall be involved in the budgeting activities including
gathering specific expenditure data, and compiling and reporting estimates for use in budget
preparations and presentations; shall participate in budget committee meetings presenting solutions
and recommendations in regard to budgetary issues; and shall act as a consultant and promote work
in maintaining and improving the planning and economic development program for the County.
Employee will also be delegated some involvement as needed in addressing personnel issues such as
those related to disciplinary actions, reorganizations and compensation issues.

This Director will report to the County Manager and will become responsible for many of the more
routine and standardized projects and will generally be delegated the day-to-day operations of the
administrative activities within the County Manager's Office. Employee will serve as an advocate and
resource to other lower-level staff and will participate in the recruitment, training and supervision on
an as-needed basis. Employee will assume the supervision and direction of the County Manager's
Office in the absence of the County Manager and at times of inaccessibility.

An employee in this position is also responsible for consulting with local officials; community leaders:
along with retail and industry executives for the purpose of promoting economic growth through
expansion and retention of existing businesses, and attraction of new business into the County. Duties
include development of data, statistics, and publications, which portray the economic potential of the
County; identification of prospective industries; and maintaining proper records, reports, and public
information for the program. Work requires considerable planning and timely execution of work.
Decisions must be made quickly and accurately. Employee must exercise independent judgment and
simultaneously must consider financial, socio-economic, legal, and regulatory variables as they affect
the County.

Other duties assigned to this position include participation in the short and long-range planning for
the County operations and for serving as a resource for the Department Heads, Commissioners,
representatives from the outside community and state agencies and other County employees.
Employee must remain knowledgeable of the County operations to include the complete
understanding of policies, procedures, rules and regulations, North Carolina General Statutes and
local ordinances for the purpose of addressing problematic, sensitive and explosive issues and for
serving as a resource for the County Department Heads and County businesses. Employee in this
position may work closely with Department Heads and other County Supervisory staff in addressing
issues which relate to budgetary, personnel, capital improvements, initiatives and priorities within the
County.

Description of Work:

¢ This position will report to the Hyde County Manager and will become responsible for many of
the more routine and standardized projects and will generally be delegated the day-to-day
operations of the administrative activities within the County Manager's Office. Employee will
serve as an advocate and resource to other lower-level staff and will participate in the

Hyde County is an Equal Oppertunity Employer and does not discriminate on the basis of race, color, national origin, sex, religion, age, or disability
in employment or the provision of services.
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recruitment, training and supervision on an as-needed basis. Employee will assume the
supervision and direction of the County Manager’s Office in the absence of the County Manager
and at times of inaccessibility.

e The position is responsible for acting as an assistant in the planning and oversight of all
departments of County government under the Hyde County Board of Commissioners’ general
control.

e The position is accountable for the performance of administrative and managerial tasks in
accordance with a broad range of North Carolina General Statutes that relate to the
management of goals and objectives for the County.

e The position performs managerial work and shall be involved in the drafting and preparation of
resolutions, correspondence, and policies; shall be involved in the budgeting activities including
gathering specific expenditure data, and compiling and reporting estimates for use in budget
preparations and presentations; shall participate in budget committee meetings presenting
solutions and recommendations in regard to budgetary issues.

= Employee will also be delegated some involvement in addressing personnel issues which relate
to disciplinary actions, reorganizations, and compensation issues.

» Employee serves as an administrative resource for the County Manager, County
Commissioners, Department Heads and other County employees in the interpretation of policies
and procedures and will ensure compliance, adherence and accuracy in many projects, issues
and questions that must be addressed through the County Manager's Office. Employee
provides administration, interpretation and/or information on policies, statutes and other
governing rules that apply to the County as well as assisting in drafting and preparing resolutions
for Commissioners’ adoption. In addition, employee will assemble data, prepare and draft
correspondence to Department Heads, Commissioners, state and federal representatives and
the general public. ‘

e Employee will participate in projects where considerable research, surveying, gathering and
compilation of data will be formulated into reports and other County initiatives. Independence,
sound judgment and initiative are required in planning and directing administrative functions and
for offering appropriate and reasonable guidance to the County Commissioners, Department
Heads and to the citizens of the County.

e The position administers the systems and processes for planning and code enforcement
services to provide coordinated guidance and regulation of the growth and development of the
County. Work involves short and long range planning for policies, ordinances and
comprehensive land use plans.

* Responsible for reviewing development proposals; assisting with permitting; interpretation of
ordinances, policies and plans; and working with GIS Coordinator to maintain and update
planning layers to the County's GIS Systems. The position requires and involves considerable
public contact.

e Performs promotional and consultative work in developing and directing an economic
development program for the County. Responsible for consulting with local officials, community
leaders and business executives for the purpose of promoting the business and industrial growth
through expansion and retention of existing commercial bases, and attraction of new business
into the County.

» Seeks, applies for and administrators state, federal and foundational grants.

e Serves as Project Manager for grant funded public facilities and infrastructure construction.
Accomplishes project objectives by planning, implementing and evaluating special project
activities. Prepares contracts; performs procurement as dictated by federal, state and local

Hyde County is an Equal Opportunity Employer and does not discriminate on the basis of race, color, national origin, sex, religion, age, or disability
in employment or the provision of services.
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guidelines; and negotiates revisions, changes and additions to contractual agreements with
architects, consultants, clients, suppliers and subcontractors.

* Work requires considerable planning and timely execution of work. Decisions must be made
quickly with accuracy when dealing with the industrial management teams. Employee must
exercise independent judgment and simultaneously must consider financial socio-economic,
legal, and regulatory variables as they affect the County.

e Planning and Code Enforcement duties include, but are not limited to: attending various board
meetings as a representative of the County; responding to questions, concerns, and requests for
information from citizens; prepares a variety of planning related reports and records and files
with appropriate government agencies, boards or commissions; analyzes County planning
needs, problems, programs, services and requests for assistance; recommends priorities;
conducts studies, recommends and continually updates comprehensive land use plan; develops
and/or supervises the review and drafting or revision of planning and zoning ordinances, policies
and procedures. Works with Department of Transportation for road and highway improvements
and participates in all long range transportation planning.

¢ Administration and enforcement of the County's development ordinances including but not
limited to: Subdivision Ordinance, Ocracoke Development Ordinance, and Floodplain
Ordinances. Serves as a Subdivision Officer and Plat Review Officer.

e Staff support to governing and advisory boards, including the Board of County Commissioners,
Sanitary District Boards, Soil and Water Conservation Boards, Drainage District Boards and
other governing and advisory boards whose focus is on physical land use, public facilities and
public infrastructure.

e Provide management and leadership in the creation and implementation of economic
development strategies to increase the jobs and the tax base of Hyde County.

e Development of data, statistics, and publications which portray the economic potential of the
county; identification of prospective industries and assistance to prospective industries wishing to
locate in the county; and maintaining proper records, reports and public information for the
program.

e Serves as the initial contact for potential industries and businesses considering new location or
expansion; shows sites and arranges meetings with local officials; researches land and
coordinates contacts for the property; serves as liaison during plant or facility construction;
investigates labor supply, utilities, and works with various groups to ensure the availability of an
adequate, well trained workforce for industrial concerns. Maintains contact with state industrial
developers, community leaders, and representatives of businesses and industry.

s Keeps current records on sites and buildings, and reports changes to the State industrial
developers; keeps files and statistics on labor wages, demographics, economic base, maps
profiles, utilities, retail sales, and building permits.

« Coordinates efforts with a wide variety of local, regional and state groups such as Regional
Partnership officials, NC Department of Commerce; Northeast Economic Developers, NCEDA,
and others.

¢ Coordinates the development of marketing tools for the economic development of the County
including brochures, flyers, open houses, web based materials, and press releases.

» Oversees the administration of County Revolving Loan Fund.

« Coordinates, plans, manages and oversees the county's economic, social and physical growth,
promotes economic opportunity, and supervises the development of infrastructure by assisting
both public and private developers.

e Actively seeks grants and funding sources to support infrastructure improvements and other

Hyde County is on Equal Opportunity Employer and does not discriminate on the basis of race, color, national origin, sex, religion, age, or disability
in employment or the provision of services.

(31



ALLLETY

fieaey

e . 2 . .
C:u:‘.f: County of Hyde - Assistant County Manager/Planning and Economic Development Director

community projects and needs utilizing funds from Community Development Block Grants, Rural
Development Administration, NC Rural Economic Development Center Grants, USDA, Golden
Leaf, Parks and Recreational Trust Fund, Clean Water Management Trust Fund and other
sources.

¢ Prepares grant applications including narrative descriptions, work plans and detailed multi-year
budgets, assists as a County Liaison for the Community Development Block Grant Programs,
administers various state, federal and foundations grants by working with the County Finance
Department to draw-down grant funds and to meet reporting requirements.

 Manages awarded grants and completes all necessary reporting as dictated by the funder.
Formally procures and contracts for grant procurement and administration when not
administered in house. Actively seeks grant administration funding to offset administrative
expenses when administered in house.

* Responsible for overall project planning and scheduling, resource allocation, project accounting,
and control, while providing technical direction and ensuring compliance with quality standards.
Is responsible for proper administration of construction contracts and for obtaining all necessary
permits and licenses.

* Oversee the municipal construction projects from start to finish; perform a key role in project
planning, budgeting, and identification of resources needed; project accounting functions
including managing the budget, tracking expenses and minimizing exposure and risk in the
project; ensure that construction activities move according to predetermined schedule.

+ Communicate effectively with the contractors responsible for completing various phases of the
project; co-ordinate the efforts of all parties involved in the project, which include the architects,
consultants, contractors, sub-contractors and laborers; monitor the progress of the construction
activities on a regular basis and hold regular status meetings with all the sub-teams.

¢ Maintain strict adherence to the budgetary guidelines, quality and safety standards; periodic
inspection of construction sites; ensure project documents are complete; identify the elements of
project design and construction likely to give rise to disputes and claims; serves as a key link
with the County Manager; presents project status to County Manager, Board of Commissioners
and public; reviews the deliverable prepared before passing onto Hyde County.

Skills/Qualifications:

e Ability to communicate effectively in oral and written forms.

e Ability to establish and maintain effective working relationships with County Commissioners,
Department Heads, superiors and employees; industry and business executives and owners or
representatives; public officials at the local, state and federal levels; contractors; and community
leaders and organizations.

» Ability to analyze situations accurately and make correct recommendations for each situation.

* Ability to perform administrative and managerial tasks in accordance with a broad range of North
Carolina General Statutes that relate to the management of goals and objectives for the County.

e Ability to perform complex and professional planning work directing the administration of the
County’s physical land use planning. Knowledge of principles and practices of rural planning.

e Thorough knowledge of County budgeting principles and processes.
e Thorough knowledge of principles, practices and processes involved in economic development.

e Thorough knowledge of the principles of management, business, their organization procedures,
and financing.

e Considerable knowledge of grant development and administration and grant sources.

Hyde County is an Equal Opportunity Employer and does not discriminate on the basis of race, color, national erigin, sex, religion, age, or disability
in employment or the provision of services.
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* Considerable knowledge of economic, social and technological resources available in the
economic development field.

e Considerable knowledge of the local, regional state and federal resources and agencies
available to assist with various economic development activities.

* Considerable knowledge of the application of information technology to the development of
information and to the recruitment and retention of economic capital.

» Considerable knowledge of marketing principles and practices.

« Skills in data collection and analysis, and establishment of data bases about pertinent County
statistics and demographics.

» Ability to plan, organize and effectively develop industrial leads for the County including building
consensus among diverse groups.

» Must be able to physically perform the basic life operational functions of stooping, kneeling
crouching, reaching, standing, walking, lifting, fingering, grasping, talking, and hearing. Must be
able to perform sedentary work exerting up to 10 pounds of force frequently or constantly to
move objects.

* Must possess the visual acuity to prepare and analyze data, examine and work with maps,
charts and detailed materials, operate a computer, inspect sites, use measuring devises, figure
computations, and read extensively.

Desired Education and Experience:

Bachelor’s degree from an accredited college or university with a degree in business administration,
public administration, planning, economics or related field supplemented by three years previous
experience and/or training that includes progressively responsible senior level experience in
governmental policy and procedure; training in land use planning and/or economic development or
an equivalent combination of education, training and experience.

Hyde County is an Equal Opportunity Employer and does not discriminate on the basis of race, color, national origin, sex, religion, age, or disability
in employment or the provision of services.
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Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016
Presenter: County Manager Bill Rich
Attachment: MANAGEMENT PERFORMANCE AND DEVELOPMENT

EVALUATION FOR THE COUNTY MANAGER FORM
ITEM TITLE: MANAGER’S PERFORMANCE EVALUATION

SUMMARY: Provisions of the Employment Agreement between the County of Hyde and
William D. Rich, entered into February 3, 2014, require annual performance
evaluation of the Employee as described in Section 7 and 8 of the Agreement.

Section 7 — Salary

Employer agrees to pay Employee for his services rendered pursuant hereto at an annual base salary of
$85,000.00 from July 1, 2014 until June 30, 2015. From July 1, 2015 until June 30, 2018 the annual base
salary shall be $95,000.00. This salary is payable in installments at the same time as other employees of
Employer are paid. In addition, Employer agrees to review and consider an increase to said base salary
and/or other benefits to Employee in such amounts and to such extent as the Board may determine is
desirable to do so on the basis of a performance evaluation and annual salary review of Employee to the
adoption of the annual budget.

Section 8 — Performance Evaluation

A. At least sixty (60) days prior to the Employee’s anniversary date, the Board and Employee will define
such goals and performance objectives as they determine are necessary for the proper operation of the County
and the attainment of the Board’s policy objectives. The parties shall further establish a relative priority
among those various goals and objectives, with the Board having the final say as to the specific goals and
objectives as well as to the relative priority thereof. Said goals and objectives shall be reduced to writing and
generally shall be attainable within the time limitations specified, the annual operating as well as capital
budgets, and the appropriations that can be provided.

B. The Board shall review and evaluate the performance of the Employee at least once annually, 60
(sixty) days in advance of the anniversary date of employment. Said review and evaluation shall be in
accordance with specific criteria developed jointly by Employer and Employee. Said criteria may be added to
or deleted from as the Board may, from time to time, determine in consultation with the Employee. Further,
the Chairman of the Board shall provide the Employee with a summary written statement of the findings of

the annual review and provide an adequate opportunity for the Employee to discuss his evaluation with the
full Board.

C. In effecting the provisions of this Section, Employer and Employee mutually agree to abide by the
provisions of any and all applicable laws.

RECOMMEND: Discussion.

Motion Made By: __ Barry Swindell Motion Seconded By: ___ Barry Swindell Vote: __ Barry Swindell
__ Earl Pugh, Ir. __ Earl Pugh, Jr. ___ Earl Pugh, Jr.
___ Dick Tunnell ___ Dick Tunnell ___ Dick Tunnell
____ Ben Simmons ___ Ben Simmons ___ Ben Simmons
____John Fletcher ___John Fletcher ___John Fletcher



MANAGEMENT PERFORMANCE AND DEVELOPMENT EVALUATION

FOR THE COUNTY MANAGER

Date: , 2016




COUNTY MANAGER EVALUATION CHECKLIST:

This form may be used by each member of the county board to evaluate the county manager’s
performance in fulfilling each of the roles which he/she plays in the county’s government. The manager
should be graded on the various categories listed, either 1, 2, 3 or 4, with the following scale: 1 is poor,
2 is fair, 3 is good and 4 is excellent. Each member of the Board should complete the form and forward it
to Human Resources Director Tammy Blake who will be responsible for compiling the comments. The

forms and accompanying summary should then be presented to the county manager for discussion and
placed in his/her permanent file.

1. PERSONAL (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager invests sufficient time and effort toward being diligent in the discharge of
his/her duties.

Manager has the composure, appearance and attitude fitting for an individual in
his/her executive position.

COMMENTS BY BOARD MEMBERS:

2. PROFESSIONAL SKILLS AND STATUS (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager has the knowledge of current developments affecting the management
field.

Manager is respected in the management profession.
Manager has the capacity for and interest in innovation.
Manager anticipates problems & develops effective approaches to solve them.

Manager is willing to try new ideas proposed by board members and/or staff.

COMMENTS BY BOARD MEMBERS:



RELATIONSHIPS WITH BOARD (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager carries out directives of the Board as a whole rather than those of one
Board member.

Manager assists the Board in resolving problems at the administrative level to
avoid unnecessary board action and lengthy agendas.

Manager assists the Board in establishing policy while acknowledging that the
ultimate authority rests with the Board. .

Manager responds to requests for information or assistance by the Board.
Manager informs the Board of administrative developments.
Manager is receptive to constructive criticism and advice.

COMMENTS BY BOARD MEMBERS:

POLICY EXECUTION (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager implements Board action in accordance with the intent of the Board.
Manager supports the actions of the Board after a decision is reached.

Manager enforces county policies.

Manager understands county’s laws and ordinances.

Manager reviews enforcement procedures periodically to improve effectiveness.

Manager offers workable alternatives to the Board for changes in the law when an
ordinance or policy proves impractical in actual administration.

COMMENTS BY BOARD MEMBERS:



5.

REPORTING (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager provides reports to board on matters of importance to the county.
The reports are normally accurate and comprehensive.
Manager makes effective and logical written and oral presentations.

Manager’s reports are generally produced through his/her own initiative rather than
when requested by the board.

Manager prepares a sound agenda which prevents trivial, administrative matters
from being reviewed by the Board.

COMMENTS BY BOARD MEMBERS:

FISCAL MANAGEMENT (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager prepares a balanced budget to provide services at a level intended by the
Board.

Manager makes the best possible use of available funds, conscious of the need to
operate the county efficiently and effectively.

Manager prepares and presents budget in a logical and easily understood format.

Manager keeps County Board well informed of financial status of the county.

COMMENTS BY BOARD MEMBERS:

STAFFING (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager recruits and retains competent personnel for county positions.

Manager is aware of weak or inefficient administrative personnel and works to
improve their performance.



Manager works well with staff members to help them grow in their positions.

Manager is accurately informed and concerned about personnel issues, such as
insurance, fringe benefits, promotions and retirement issues.

COMMENTS BY BOARD MEMBERS:

SUPERVISION (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager encourages department heads to make decisions within their own
operations without county manager approval, yet maintains general control of
administrative operations.

Manager does not attempt to perform the jobs of his/her subordinates for them.
Manager delegates well.

Manager instills confidence and initiative in subordinates and emphasizes support
rather than restrictive controls for their programs.

Manager has developed a friendly and informal relationship with the work force as
a whole, yet maintains the prestige and dignity of the manager’s office.

Manager evaluates personnel periodically and points out strengths and weaknesses
of staff members.

COMMENTS BY BOARD MEMBERS:

RELATIONSHIPS WITH OTHERS (1 = Poor, 2 = Fair, 3 = Good, 4 = Excellent)

Manager is willing to meet with members of the community and discuss their
complaints and real concerns.

Manager is dedicated to the county and to its citizens.



Manager is available to and skillful with news media, avoiding political positions
and any sign of partisanship.

Manager has the capacity and willingness to listen to others and to recognize their
interests - works well with others.

Manager cooperates with neighboring communities.
Manager cooperates with state and federal governments.

Manager cooperates with governmental units within the county organization, such
as the Planning Board, Board of Adjustments, etc.

COMMENTS BY BOARD MEMBERS:

10.  IN THINKING ABOUT THE PAST YEAR, WHAT DO YOU FEEL HAVE BEEN THE MOST
OUTSTANDING ACCOMPLISHMENTS OF THE COUNTY MANAGER?

11.  HAS MANAGER ACCOMPLISHED OR WORKED TOWARD ACCOMPLISHING GOALS
ESTABLISHED BY THE BOARD OF COMMISSIONERS?



12,

13.

14.

13,

WHAT WOULD YOU CONSIDER THE MANAGER’S STRONG POINTS?

WHAT AREAS WOULD YOU SUGGEST THE MANAGER WORK ON TO IMPROVE
HIS/HER SKILLS AND BE MORE EFFECTIVE?

WHAT ARE THE MAJOR GOALS OR ISSUES ON WHICH THE MANAGER NEEDS TO
FOCUS IN THE COMING YEAR?

OTHER COMMENTS YOU WISH TO MAKE REGARDING THE COUNTY MANAGER?



16.

WHAT RATING WOULD YOU GIVE ON THE MANAGER’S JOB PERFORMANCE?
(please circle one)

1 2 3 4
POOR FAIR GOOD EXCELLENT

Signature:

Date: ,2016




Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016
Presenter: County Manager Bill Rich
Attachment: Yes

ITEM TITLE: DESIGNATION OF VOTING DELEGATE TO NCACC ANNUAL
CONFERENCE

SUMMARY: The 109" NCACC Annual Conference will be held in Forsyth County, NC
on August 11 - 14, 2016. Hyde County has been asked to elect a
Designated Voting Delegate to represent the County at this conference.

RECOMMEND:  Appoint voting delegate.

Motion Made By: Earl Pugh, Jr. Motion Seconded By: _ Earl Pugh, Jr. Vote: Earl Pugh, Jr.
Dick Tunnell _ Dick Tunnell Dick Tunnell

Ben Simmons ___Ben Simmons Ben Simmons
John Fleteher ___dohn Fletcher John Fletcher



Designation of Voting Delegate
to NCACC Annual Conference

I, , hereby certify that I am the duly designated voting
delegate for County at the 109" Annual Conference of the North
Carolina Association of County Commissioners to be held in Forsyth County, N.C., on August 11-14,
2016.

Signed:

Title:

Article VI, Section 2 of our Constitution provides:

“On all questions, including the election of officers, each county represented shall be entitled to one
vote, which shall be the majority expression of the delegates of that county. The vote of any county in
good standing may be cast by any one of its county commissioners who is present at the time the vote
is taken; provided, if no commissioner be present, such vote may be cast by another county official,
elected or appointed, who holds elective office or an appointed position in the county whose vote is
being cast and who is formally designated by the board of county commissioners. These provisions
shall likewise govern district meetings of the Association. A county in good standing is defined as one
which has paid the current year's dues.”

Please return this form to Alisa Cobb by: 12 Noon on Friday, August 5, 2016:

NCACC
215 N. Dawson St.
Raleigh, NC 27603
Fax: (919) 733-1065
alisa.cobb@ncacc.org
Phone: (919) 715-2685




Gmail - 2016 NCACC Annual Conference Voting Delegate form Page 1 of 2

M Gmail Lois Stotesberry <Istotesberry@gmail.com>
2016 NCACC Annual Conference Voting Delegate form

1 message

Alisa Cobb <alisa.cobb@ncacc.org> Thu, Jun 23, 2016 at 11:33 AM

To: County Managers <CountyManagers@ncacc.org>, County Clerks <countyclerks@ncacc.org>
Cc: Amy Bason <amy.bason@ncacc.org>, Alisa Cobb <alisa.cobb@ncacc.org>

Good morning County Managers and Clerks to the Board,

The NCACC 109" Annual Conference will be held in Forsyth County August 11-14, 2016 and we
appreciate all you do to help us make this a successful event. During the business session on Saturday,
August 13, scheduled from 2:15-4:45 p.m., each county will be entitled to one vote on items that come
before the membership, including election of the NCACC Second Vice President. In order to facilitate this
process, we ask that each county designate one voting delegate prior to Annual Conference, using the
attached Designation of Voting Delegate form.

Please return the completed form to Alisa Cobb by 12 Noon on Friday, August 5, 2016; should you have
any questions, please contact Alisa Cobb at alisa.cobb@ncacc.org or (919) 715-2685.

Thank you,

Alisa A. Cobb
Executive Assistant

North Carolina Association of County
Commissioners

Phone (919) 715-2685 | Fax (919) 733-1065

WWW.Nncacc.org

www.welcometoyourcounty.org
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Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016

Presenter: Kris Cahoon Noble

Attachment: Yes — Permit Fee Schedule

ITEM TITLE: Building Inspections Fee Schedule

SUMMARY: The attached Permit Fee Schedule has been revised to include fees for Solar

Panel installation for residential and commercial uses.

RECOMMEND:  APPROVAL OF PROPOSED PERMIT FEE SCHEDULE.

Motion Made By: ___ Earl Pugh, Jr. Mation Seconded By: ___ Earl Pugh, Jr. Vote: Earl Pugh, Jr.

John Fletcher

__ Barry Swindell ___ Barry Swindell : Barry Swindell
___ Dick Tunnell ___Dick Tunnell _ Dick Tunnell
___Ben Simmons ___ Ben Simmons ___ Ben Simmons

___John Fletcher ___John Fletcher



Hyde County Inspections Department
80 Oyster Creek Road
Post Office Box 95
Swan Quarter, NC 27885
Office (252) 926-4372

PERMIT FEE SCHEDULE

BE IT ORDAINED BY THE BOARD OF COMMISSIONERS OF HYDE

COUNTY:
The Fee for all permits required by the North Carolina State Building Code shall be paid
at the time the permit application is submitted.

FEES SHALL BE AS FOLLOWS:

MOBILE HOMES AND MODULAR CONSTRUCTION

BASE FEE
1) Camper/Travel Trailer $ 75.00
la) Yearly Renewal Fee for Travel Trailers $ 10.00
2) Single Wide $ 125.00
3) Double Wide $ 175.00
4) Triple Wide/On Frame Modular $ 200.00

*#*Hyde County is a Zone [II county, a used mobile home can be permitted if it was a
Zone 11 and constructed prior to July 13, 1994 **#*

LIGHT CONSTRUCTION/ACCESSORY STRUCTURES

5) 0 to 200 square feet per floor* $ 20.00
6) 201 to 600 square feet per floor* $ 40.00
7) 601 and up per square foot per floor* $  80.00
*plus per square foot per floor $ 0.8

RESIDENTIAL/COMMERCIAL/OFF FRAME MODULAR
8) All unheated structures  per floor per square foot $ 0.05
9) Complete blanket permit package for residential

per floor per square foot $ 018
10) Multi Family Units are to add per unit $ 300.00
11) Complete blanket permit package for commercial

per floor per square foot $ 025
12) Hotel/Motel/Condos/Apartments/Dorm Type add per unit $ 350.00

13) Factory/Industrial/Storage* units unheated per floor
per square foot $ 035



14) Complete blanket permit package for Factory/etc.*
per floor per square foot §  0.45
15) Storage buildings over 12x 12 $ 75.00
16) Renovation—1/2 of new construction cost based on blanket permit for
Residential/Commercial
* Includes but not limited to Church, Restaurant, Theatre, Bank, Office Building, Doctor
Office, Retail, Drug Store, Market, Rental Units, Mini Storage*

ELECTRICAL
17) Temporary service pole/Service change/Sub panel $ 75.00
18) Meter change out/Other applications/1 200 amp service $ 75.00
More than 1 200 amp service is and additional $ 75.00
19) Construction with only electricity $ 0.07
Per floor per square foot
MECHANICAL/HVAC
20) Change out for the first unit $ 100.00
Each additional units $ 25.00
21) Construction with only electricity
per floor per square foot $ 0.14
22) Replacing duct work/any work not coved under existing fees $ 50.00
PLUMBING
23) Construction plumbing
Per floor per square foot $ 0.07
24) Construction with either electricity or HVAC
Per floor per square foot $ 0.14
25) Standard Fee-any work not covered under a blanket permit $ 50.00
INSULATION
26) All applications that are not part of a blanket permit $ 75.00
Miscellaneous Permit Fees:
1) Copy of the Subdivision Ordinance 5§ 7.00
2) Copy of the Ocracoke Development Ordinance § 10.00
3) Copy of the Fire works Ordinance § 1.50
4) Fireworks Permit $ 100.00
3) Subdivision Permit------- Major
Sketch Plan----per lot § 10.00
Preliminary Plan---per lot $ 20.00
Final Plan---per lot $ 50.00
Minor/Private Access---per lot § 20.00
Planned Unit

Sketch Plan---per lot § 15.00



Preliminary Plan---per lot § 25.00

Final Plan---per lot § 30.00
6) Mobile Home Park Permit
11010 lots § 20.00
Over 10 lots for each one add § 3500
7) Temporary Construction Trailers $ 40.00
8) FEMA Development Building Permit Application Fee § 30.00
9) Homeowners Recovery Fee-State required fee § 10.00
10) Gas Pump/Storage Tank Installation or Removal---each tank § 50.00
Paperwork is required showing how it is disposed of
11) Canopies
Residential/Commercial $ 25.00
Gas Pump w/power § 75.00
without power § 50.00
12) Phone Booth/ATM § 45.00
13) Safety Inspections/Fire Inspections/ABC Inspections 8 50.00
14) House Elevation Permits 8 50.00
15) Dock/Piers per lineal foot § 1.00
16) Bulk Heading per lineal foot $ 100
17) Day Care Inspections 8§ 50.00
187 Hood Canopies-over cooking areas-install/replace § 50.00
19) Sprinkier Systems $ 100.00
20) Communication permit § 100.00 and per lineal fi in height § 500
21) Swimming Pools, Spas and Hot Tubs above and in ground § 100.00
Hotel/Motel/Apartment/Condo/Dorm Type Building $ 100.00

22) Demolition /Removal of Buildings/Mobile Homes per structure 8 50.00
pre-inspection for safety and hazardous materials and referral to proper

departments if found
23) Natural Gas Hook Up Inspections § 40.00
24) Tennis Court § 150.00
25) Sign

16 sq fi or less No Charge

16.1 sq fi to 32 sq fi on 1 side § 50.00

2 sides 8§ 100.00

32.1 sq ft and up on 1 side § 200.00

2 sides § 400.00

16.1 sq ft w/power add § 50.00

26) Fire Alarm 8 75.00

27) Working without a permit double the cost

28) Failing to call for Required Inspections 50% of original permit fees

29) Re-Inspection Fee first failed inspection § 35.00

same item second failed inspection § 50.00

same item  third failed inspection $ 100.00

subsequent violation for the same item fine is doubled

30) Handicapped Ramp § 75.00

31) Wind Turbines $100.00

32) Solar Panel Application Fee-Residential § 100.00

33) Commercial Solar Panel Fee-First 500-------- per solar panel § 5.00



501 and up------per solar panel § 1.00
Amended May 7, 2007 and August 16, 2010
Amended February 21, 2010.
Amended May 5, 2014
Amended July 5, 2016
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SUMMARY: In an e-mail message dated June 6, 2016, Frank Rush, Emerald Isle Town
Manager, asks oceanfront counties and towns to join in signing on to the
amicus brief to show solidarity and if possible provide a token
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EMERALD ISLE

NORTH UAROLINA

Nice Matters!

From: Frank Rush

Sent: Monday, June 06, 2016 11:37 AM

To:

Cc:

Subject: Joint Amicus Brief - NC Oceanfront Counties and Towns - Nies v. Emerald Isle - Please Join Us!

NC Managers in Oceanfront Counties and Towns —

| have spoken to many of you on the phone or in person, and/or have left voicemails last week. We continue to work on
lining up amicus briefs for this case, which is of critical importance to all of us, and all of North Carolina.

The Town of Emerald Isle has arranged for two attorneys to draft joint amicus briefs on behalf of all NC oceanfront
counties and towns interested in participating. We are seeking your county’s / town’s agreement to sign on to the
amicus brief, and if possible, to provide a token contribution (maybe $2,000, or whatever you feel comfortable with to
indicate your support) to this effort.

In a nutshell, the case will answer the following questions:

1. Is the public entitled to use only the wet sand beach (below mean high water) OR is the public entitled to use
the wet sand beach and the dry sand beach (up to the base of the dunes, as has been historical practice since
time immemorial)?

and

2. Does an oceanfront property owner have the right to exclude the public (in whatever form of access they pursue
- sunbathing, swimming, surfing, surf fishing, driving, playing, walking, etc.) from the dry sand beach in front of
their home?

The Town obviously contends that the public is entitled to use the entire beach --- wet sand and dry sand. If we lose,
and the public is only entitled to use the wet sand beach, it will completely turn NC law upside down and will have
devastating impacts on the tourism and real estate economies along the entire NC coast, in addition to depriving many
individuals the opportunity to enjoy the beach for a variety of recreational pursuits. Additionally, such a ruling may very
well foster and perpetuate a perception all over the eastern US that “North Carolina’s beaches are private, so we can’t
go there for vacation........"

We are working hard to secure support from all 21 NC beach towns and all 8 oceanfront counties, and would really like
to have your county and town signing on to the amicus brief to show solidarity. (We also have excellent support from
Governor McCrory’s administration, and they will be submitting their own brief(s).) We have tried to make it very easy
for you — we just need to know that your county or town is willing to sign on, and, if possible, provide a token
contribution. We'll do the rest for you. | had previously noted that our deadline for filing briefs was June 22, and that
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deadline has now been extended to July 27, so we’ve got a little more time to pull everything together. We’d obviously
like to have your county’s or town'’s support sooner rather than later, and hopefully firm everything up in the next
couple of weeks.

Thus far, the governing bodies in Nags Head, Duck, and North Topsail Beach have approved participation in this effort. |
have spoken to several more of you, and | understand that this is being scheduled for discussion at your governing
body’s next meeting. Thank you!

Please note that a new 1.5 page summary is attached to provide a quick review for you, your staff, and elected

officials. | have also again attached the NC Court of Appeals ruling. Please give me a call at the numbers below if you'd
like to discuss further. | can also put our attorneys in touch with your county or town attorney if that’s helpful.

Thanks for your consideration!

Frank

Frank A. Rush, Jr.

Town Manager

Town of Emerald Isle
7500 Emerald Drive
Emerald Isle, NC 28594

252-354-3424 Office
252-241-6995 Mobile
252-354-5068 Fax

frush@emeraldisle-nc.org
www.emeraldisle-nc.org

EMERALD ISLE

NORTH CARODLINA

Nice Matters!



NIES V. Town oF EMERALD ISLE
No. 409PA15

In 2001, the plaintiffs, Gregory and Diane Nies, acquired an oceanfront lot located in
Emerald Isle. According to the deed, their title extended to the mean high water mark, which
meant that it included the “dry sand” beach located between the foot of the dunes or first line of
vegetation and the mean high tide line.

The plaintiffs filed a lawsuit against the Town of Emerald Isle (the “Town”) contending
that the public did not have a right to use the dry sand beach to which they held title. In other
words, the plaintiffs claim that they have the right to exclude the public from the dry sand beach.
The plaintiffs further contend that the public only has the right to use the area seaward of the
mean high tide line known as the “wet sand” beach.

The Superior Court of Carteret County granted the Town’s motion for summary
judgment, which was unanimously affirmed by the North Carolina Court of Appeals. The North
Carolina Supreme Court has granted discretionary review, and the Town’s brief (and any amicus
briefs supporting the Town’s position) is currently due June 22. We intend to file an unopposed
motion for a thirty-day extension in the near future.

The decision of the North Supreme Court in this case will have vast implications to the
State of North Carolina and its citizens. The public beach is our State’s most important asset and
not only protects valuable investments in property and infrastructure, but provides recreational
benefits, enhances habitat for wildlife, and is the foundation that supports our tourism industry
and economy.

The custom of the dry sand beaches open to public trust uses has a long history in North
Carolina. In deciding in favor of the Town, the North Carolina Court of Appeals recognized
“that public right of access to dry sand beaches in North Carolina is so firmly rooted in the
custom and history of North Carolina that it has become a part of the public consciousness.
Native-born North Carolinians do not generally question whether the public has the right to
move freely between the wet and dry sand portions of our ocean beaches.”

The public’s right to access and use the dry sand beach does not infringe on private
property rights. Because of the public’s customary use of the dry sand beach, the plaintiffs never
had the right to exclude the public from this portion of the beach. Further, the public’s rights to
use the dry sand beach are limited to “public trust uses” and include sunbathing, fishing,
volleyball and even beach driving in some areas. If an activity does not qualify as a public trust
use, the public has no right to engage in that activity on the dry sand beach, and the property
owner may exclude and stop that activity. Private property landward of the toe of primary dune
or the first line of stable, natural vegetation remains private property, including the right to
exclude the public.

If the public’s rights to access and use the ocean beach is confined to areas seaward of the
mean high tide line, this would radically alter the way that North Carolina’s citizens and visitors
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have used our ocean beaches. Beachfront property owners would potentially have the right to
exclude the public from the dry sand beach. Depending on the time of day, on many days, beach
walkers would have to walk in the water to be on the “public trust beach.” There would be no
place where the public could legally put down a blanket or put up a beach umbrella and enjoy the
seashore recreational activities. Even at times of low tide, the public might not be able to use all
the area of the wet sand beach. If there is a wind pushing the waves up the beach, some or much
of the wet sand beach would be the result of wave run up and the area under water might be
above the mean high tide line. Because the mean high tide line is not a visible boundary,
ordinary citizens and visitors would not be able to tell whether they were on the “public trust
beach” or on private dry sand beach and liable for trespassing.

A decision in favor of the plaintiffs’ position would not only radically alter the way our
beaches may be used, but would have devastating economic impacts on our tourism industry.
With the possible exception of beachfront property homes, property values at the coast would
significantly decrease. The public would be less likely to visit the coast, and vacation rentals and
hotel stays would significantly decrease. Coastal towns and counties rely on occupancy tax
revenue to fund and implement shore damage reduction projects, including beach renourishment.
If vacation rentals and hotel stays decrease, local governments will receive less revenue from the
occupancy tax, which could adversely impact their ability to conduct beach renourishment
projects resulting in loss of the public beach and further impacting visitation to our coast and our
economy. Further, not only would there likely be less funds to conduct beach renourishment
projects, publicly funded beach renourishment projects may not be possible. In Texas, the state
took the position that it could not conduct a beach renourishment project because it would be
spending public money to benefit private land to which the public would not have access.

The potential implications of this case to the State of North Carolina and its citizens are
significant and it is critical that oceanfront counties and municipalities weigh in and sign on to an
amicus brief in support of the Town’s position that the beaches of North Carolina, including the
dry sand portion, are a public resource open to all for public resource uses.



IN THE COURT OF APPEALS OF NORTH CAROLINA
No. COA15-169

Filed: 17 November 2015

Carteret County, No. 11 CVS 1569
GREGORY P. NIES and DIANE S. NIES, Plaintiffs,
V.

TOWN OF EMERALD ISLE, a North Carolina Municipality, Defendant.

Appeal by Plaintiffs from order entered 26 August 2014 by Judge Jack W.

Jenkins in Superior Court, Carteret County. Heard in the Court of Appeals 24

August 2015.

Pacific Legal Foundation, by J. David Breemer; and Morningstar Law Group,
by Keith P. Anthony, for Plaintiffs-Appellants.

Crossley, McIntosh, Collier, Hanley & Edes, PLLC, by Brian E. Edes and
Jarrett W. McGowan, for Defendant-Appellee.

McGEE, Chief Judge.

Gregory P. Nies and Diane S. Nies (“Plaintiffs”) purchased an oceanfront
property (“the Property”) in Defendant Town of Emerald Isle (“the Town”) in June of
2001. Plaintiffs had been vacationing in the Town from their home in New Jersey
since 1980. Plaintiffs filed this matter alleging the inverse condemnation taking of

the Property by the Town.



NIES V. TOWN OF EMERALD ISLE

Opinion of the Court

“Generally speaking, state law defines property interests[.]” Stop the Beach
Renourishment, Inc. v. Florida Dept. of Environmental Protection, 560 U.S. 702, 707-
08, 177 L. Ed. 2d 184, 192 (2010) (citations omitted). North Carolina’s ocean beaches
are made up of different sections, the delineation of which are important to our
decision. Fabrikant v. Currituck Cty., 174 N.C. App. 30, 33, 621 S.E.2d 19, 22 (2005).
The “foreshore,” or “wet sand beach,” is the portion of the beach covered and
uncovered, diurnally, by the regular movement of the tides. Id. The landward
boundary of the foreshore is the mean high water mark. “Mean high water mark” is
not defined by statute in North Carolina, but our Supreme Court has cited to a
decision of the United States Supreme Court in discussing the meaning of the “mean”
or “average high-tide.” Fishing Pier, Inc. v. Town of Carolina Beach, 277 N.C. 297,
303, 177 S.E.2d 513, 516 (1970). The United States Supreme Court decision cited by
Fishing Pier defined “mean high tide” as the average of all high tides over a period of
18.6 years. Borax Consol. v. City of Los Angeles, 296 U.S. 10, 26-27, 80 L. Ed. 9, 20
(1935).1

The “dry sand beach” is the portion of the beach landward of the mean high
water mark and continuing to the high water mark of the storm tide. Fabrikant, 174
N.C. App. at 33, 621 S.E.2d at 22. The landward boundary of the dry sand beach will

generally be the foot of the most seaward dunes, if dunes are present; the regular

1 This time period is used because there is “a periodic variation in the rise of water above sea
level having a period of 18.6 years[.]” Id.
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NIES V. TOWN OF EMERALD ISLE

Opinion of the Court

natural vegetation line, if natural vegetation is present; or the storm debris line,
which indicates the highest regular point on the beach where debris from the ocean
1s deposited at storm tide. Travelling further away from the ocean past the dry sand
beach one generally encounters dunes, vegetation, or some other landscape that is
not regularly submerged beneath the salt waters of the ocean.
The seaward boundary of private beach ownership in North Carolina is set by

statufe:

(a) The seaward boundary of all property within the State

of North Carolina, not owned by the State, which adjoins

the ocean, is the mean high water mark. Provided, that

this section shall not apply where title below the mean high

water mark is or has been specifically granted by the State.

(b) Notwithstanding any other provision of law, no agency

shall issue any rule or regulation which adopts as the

seaward boundary of privately owned property any line

other than the mean high water mark. The mean high

water mark also shall be used as the seaward boundary for

determining the area of any property when such

determination is necessary to the application of any rule or

regulation issued by any agency.
N.C. Gen. Stat. § 77-20 (2013).

None of these natural lines of demarcation are static, as the beaches are

continually changing due to erosion or accretion of sand, whether through the forces
of nature or through human intervention. Furthermore, the State may acquire

ownership of public trust dry sand ocean beach if public funds are used to raise that

land above the mean high water mark:



NIES v. TOWN OF EMERALD ISLE
Opinion of the Court

Notwithstanding the other provisions of this section, the

title to land in or immediately along the Atlantic Ocean

raised above the mean high water mark by publicly

financed projects which involve hydraulic dredging or other

deposition of spoil materials or sand vests in the State.

Title to such lands raised through projects that received no

public funding vests in the adjacent littoral proprietor. All

such raised lands shall remain open to the free use and

enjoyment of the people of the Siate, consistent with the

public trust rights in ocean beaches, which rights are part

of the common heritage of the people of this State.
N.C. Gen. Stat. § 146-6(f) (2013) (emphasis added).

The Town, from time to time, has engaged in beach “nourishment” projects.
The purpose of these projects has been to control or remediate erosion of the Town’s
beaches. The Town embarked on one such project in 2003 (“the Project”). According
to Plaintiffs, the result of the Project was an extension of the dry sand beach from
Plaintiffs’ property line — the pre-Project mean high water mark — to a new mean high
water mark located seaward of their property line. Therefore, the State now owns
dry sand beach — which it holds for the public trust — between Plaintiffs’ property line
and the current mean high water mark — which no longer represents Plaintiffs’
property line.
The Town was incorporated in 1957. The public has enjoyed access to its

beaches, including both the publicly-owned foreshore — or wet sand beach — and the

private property dry sand beaches, since at least that date. This access has included

fishing (both commercial and recreational), sunbathing, recreation, horseback riding,
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and the driving of automobiles upon the beach strand. According to the unchallenged
affidavit of Frank Rush (“Rush”) who, at the time of the summary judgment hearing,
had been the Town’s Town Manager since July 2001, “[bleach driving has been
allowed within the Town since its incorporation in 1957.” Rush averred that, since
at least 1980, the Town had been restricting beach driving within its borders to a
“permitted driving area,” which was defined in the Emerald Isle Code of Ordinances
(Oct. 2010) (“the Ordinances” generally, or “the 2010 Ordinances” specifically).
According to the minutes of the 9 December 1980 Regular Monthly Meeting of the
Emerald Isle Town Board of Commissioners, which meeting was open to the public,
beach driving in the Town was regulated by the Carteret County Beach Vehicular
Ordinance at that time. In this 9 December 1980 meeting of the Board of
Commissioners, the Board voted to rescind use of the Carteret County Beach
Vehicular Ordinance and “re-adopt [the Town’s] original Beach Vehicular
Ordinance[.]” The record does not contain the Carteret County Beach Vehicular
Ordinance, or any pre-1980 ordinances related to beach driving.
According to Plaintiffs: “Historically, the [Ordinances] permitted public driving

on

the foreshore and area within the [TJown consisting

primarily of hardpacked sand and lying between the waters

of the Atlantic Ocean . . . and a point ten (10) feet seaward

from the foot or toe of the dune closest to the waters of the
Atlantie Oceanl.]
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This is the language from Section 5-21 of the 2010 Ordinances, and accurately reflects
the defined permitted driving area from the time Plaintiffs purchased the Property
in June of 2001 until the filing of this action on 9 December 2011. This statement
also constitutes an acknowledgement by Plaintiffs that, “historically,” the public has
been driving on private property dry sand beach, and that this behavior has been
regulated by the Town. However, the ordinances “allowing” driving on the designated
driving areas were in fact restrictive, not permissive, in that they restricted
previously allowed behavior and did not create any new rights:

Sec. 5-22. Driving on beach and sand dunes prohibited:
exceptions.

It shall be unlawful for any vehicular traffic to travel upon
the beach and sand dunes located within the town between
9 pm on April 30 and 5 am on September 15. . ... This
does not apply to commercial fisherm[e]n holding valid
state licenses while engaged in commercial fishing
activities.

Sec. 5-23. Driving on designated areas only.

It shall be unlawful for any vehicular traffic holding and
displaying a duly authorized permit issued pursuant to
this article to travel on any portion of the beach and sand
dune areas other than those areas designated herein as
permitted driving areas and the limited access ways as
defined in section 5-21.

Emerald Isle Code of Ordinances §§ 5-22, 5-23 (Aug. 2004). The 1980 ordinances

contained similar restrictive language related to beach driving. The Ordinances
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appear to have been adopted to regulate pre-existing behavior, not to permit new
behavior.
In 2010, the Town adopted some new sections to the Ordinances, including

Section 5-102, which stated:

(a) No beach equipment, attended or unattended, shall be

placed within an area twenty (20) feet seaward of the base

of the frontal dunes at any time, so as to maintain an

unimpeded vehicle travel lane for emergency services

personnel and other town personnel providing essential

services on the beach strand.
Emerald Isle Code of Ordinances § 5-102 (Jan. 2010). “Beach strand” was defined by
the 2010 Ordinances as “all land between the low water mark of the Atlantic Ocean
and the base of the frontal dunes.” Emerald Isle Code of Ordinances § 5-100 (Jan.
2010). Section 5-104 stated that any beach equipment found in violation of the
Ordinances would be removed and disposed of by the Town, and could result in fines.
Emerald Isle Code of Ordinances § 5-104 (Jan. 2010). According to Plaintiffs, Town
and other permitted vehicles regularly drive over, and sometimes park on, the dry
sand beach portion of the Property.

In 2013, subsequent to the filing of this action, the Town amended the

Ordinances, completely reorganizing the contents of Chapter 5. For example,
prohibitions previously found in Section 5-102 of the 2010 Ordinances are now found

in Section 5-19 of the 2013 Ordinances. Section 5-1 of the 2013 Ordinances states:

“Unless otherwise noted, this chapter shall be applicable on the public trust beach

i
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area, as defined by NCGS 77-20, and includes all land and water area between the
Atlantic Ocean and the base of the frontal dunes.” Emerald Isle Code of Ordinances
§ 5-1 (Oct. 2013). Sections 5-60 and 5-61 of the 2013 Ordinances limit driving on “the
public trust beach area” to certain time periods, and restrict driving on these areas
to permitted vehicles. Emerald Isle Code of Ordinances §§ 5-60, 5-61 (Oct. 2013).
Permits are issued to qualified applicants by the Town Manager. Emerald Isle Code
of Ordinances § 5-61 (Oct. 2013). Though the language used in Section 5-19 of the
20138 Ordinances differs in some respects from the previous language found in Section
5-102 of the 2010 Ordinances, Section 5-19 still reserves an unimpeded twenty-foot-
wide strip along the beach measured seaward from the foot of the frontal dunes.
Plaintiffs’ action is not materially affected by the 2013 amendment to the Ordinances.
Relevant to this appeal, Plaintiffs claim that the effect of the contested Ordinances
was the taking of the dry sand beach portion of the Property by the Town.

Plaintiffs, along with other property owners not parties to this appeal, filed
this action on 9 December 2011. The complaint alleged, inter alia, violation of the
Takings Clause of the Fifth Amendment of the United States Constitution. The Town
moved for summary judgment on 25 July 2014. Summary judgment in favor of the
Town was granted by order entered 26 August 2014, and Plaintiffs’ action was
dismissed. Plaintiffs appeal.

II.
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Plaintiffs’ sole argument on appeal is that the trial court erred in granting
summary judgment in favor of the Town because the contested ordinances effected a
taking of the Property in violation of the Takings Clause of the Fifth Amendment. In
support of their argument, Plaintiffs contend that the dry sand ocean beach portion
of their property is not subject to public trust rights.

Summary judgment is appropriate when “the pleadings,

depositions, answers to interrogatories, and admissions on

file, together with the affidavits, if any, show that there is

no genuine issue as to any material fact and that any party

is entitled to a judgment as a matter of law.” N.C.G.S. §

1A-1, Rule 56(c) (2013). We review de novo an order

granting summary judgment.
Falk v. Fannie Mae, 367 N.C. 594, 599, 766 S.E.2d 271, 275 (2014) (citation omitted).
We affirm the ruling of the trial court.

I11.

Plaintiffs first argue that privately owned dry sand beaches in North Carolina
are not subject to the public trust doctrine. We disagree.

Our Supreme Court has noted that “the law involving the public trust doctrine
has been recognized . . . as having become unnecessarily complex and at times
conflicting.” Gwathmey v. State of North Carolina, 342 N.C. 287, 311, 464 S.E.2d 674,
688 (1995). The public trust doctrine is a creation of common law. Fabrikant, 174

N.C. App. at 41, 621 S.E.2d at 27. Our General Assembly has codified recognition of

the continuing legal relevance of common law in the State:
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N.C.G.S. § 4-1 provides:

All such parts of the common law as were heretofore in
force and use within this State, or so much of the common
law as is not destructive of, or repugnant to, or inconsistent
with, the freedom and independence of this State and the
form of government therein established, and which has not
been otherwise provided for in whole or in part, not
abrogated, repealed, or become obsolete, are hereby
declared to be in full force within this State.

Gwathmey, 342 N.C. at 295-96, 464 S.E.2d at 679.

[TThe “common law” to be applied in North Carolina is the
common law of England to the extent it was in force and
use within this State at the time of the Declaration of
Independence; is not otherwise contrary to the
independence of this State or the form of government
established therefor; and is not abrogated, repealed, or
obsolete. N.C.G.S. § 4-1. Further, much of the common
law that is in force by virtue of N.C.G.S. § 4-1 may be
modified or repealed by the General Assembly, except that
any parts of the common law which are incorporated in our
Constitution may be modified only by proper constitutional
amendment.

Id. at 296, 464 S.E.2d at 679 (emphasis added); see also Shively v. Bowlby, 152 U.S.
1, 14, 38 L. Ed. 331, 337 (1894) (“The common law of England upon this subject, at
the time of the emigration of our ancestors, is the law of this country, except so far as
it has been modified by the charters, constitutions, statutes, or usages of the several
colonies and states, or by the constitution and laws of the United States.”). The

General Assembly has the power to make or amend laws so long as those laws do not
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offend the constitutions of our State or the United States. As our Supreme Court has
recognized:

“(U)nder our Constitution, the General Assembly, so far as
that instrument is concerned, is possessed of full legislative
powers unless restrained by express constitutional
provision or necessary implication therefrom.” Absent
such constitutional restraint, questions as to public policy
are for legislative determination. When the
constitutionality of a statute is challenged, “every
presumption is to be indulged in favor of its validity.”

Martin v. Housing Corp., 277 N.C. 29, 41, 175 S.E.2d 665, 671 (1970) (citations
omitted).

This Court has recognized both public trust lands and public trust rights as
codified by our General Assembly:

The public trust doctrine is a common law principle
providing that certain land associated with bodies of water
is held in trust by the State for the benefit of the public.
As this Court has held, “public trust rights are ‘those rights
held in trust by the State for the use and benefit of the
people of the State in common. . ... They include, but are
not limited to, the right to navigate, swim, hunt, fish and
enjoy all recreational activities in the watercourses of the
State and the right to freely use and enjoy the State’s ocean
and estuarine beaches and public access to the beaches.”
Friends of Hatteras Island Nat'l Historic Maritime Forest
Land Trust for Pres., Inc. v. Coastal Res. Comm'n, 117 N.C.
App. 556, 574, 452 S.E.2d 337, 348 (1995) (emphasis
omitted) (quoting N.C. Gen. Stat. § 1-45.1 (1994)).

Fabrikant, 174 N.C. App. at 41, 621 S.E.2d at 27 (citation omitted). Public trust

rights are associated with public trust lands, but are not inextricably tied to
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ownership of these lands. For example, the General Assembly may convey ownership
of public trust land to a private party, but will be considered to have retained public
trust rights in that land unless specifically relinquished in the transferring
legislation by “the clearest and most express terms.” Gwathmey, 342 N.C. at 304, 464
S.E.2d at 684. Public trust rights are also attached to public trust resources which,
according to our General Assembly, may include both public and private lands:

“public trust resources” means land and water areas, both

public and private, subject to public trust rights as that

term is defined in G.S. 1-45.1.
N.C. Gen. Stat. § 113-131(e) (2013) (emphasis added). As noted above, N.C. Gen.
Stat. § 1-45.1 defined public trust rights as including the “right to freely use and enjoy
the State’s ocean and estuarine beaches and public access to the beaches.” Fabrikant,
174 N.C. App. at 41, 621 S.E.2d at 27 (citation and quotation marks omitted). This
Court has adopted the N.C. Gen. Stat. § 1-45.1 definition of public trust rights. Id.

Concerning “ocean beaches,” the General Assembly has found:

The public has traditionally fully enjoyed the State’s

beaches and coastal waters and public access to and use of

the beaches and coastal waters. The beaches provide a

recreational resource of great importance to North

Carolina and its citizens and this makes a significant

contribution to the economic well-being of the State. The

General Assembly finds that the beaches and coastal

waters are resources of statewide significance and have

been customarily freely used and enjoyed by people
throughout the State.
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N.C. Gen. Stat. § 113A-134.1(b) (2013). The General Assembly considers access to,
and use of, ocean beaches to be a public trust right. N.C. Gen. Stat. § 1-45.1; N.C.
Gen. Stat. § 113A-134.2 (2013). This Court has indicated its agreement. Fabrikant,
174 N.C. App. at 41, 621 S.E.2d at 27.

N.C. Gen. Stat. § 77-20(e) defines “ocean beaches” as follows:

“[Olcean beaches” means the area adjacent to the ocean
and ocean inlets that is subject to public trust rights. This
area is in constant flux due to the action of wind, waves,
tides, and storms and includes the wet sand area of the
beach that is subject to regular flooding by tides and the dry
sand area of the beach that is subject to occasional flooding
by tides, including wind tides other than those resulting
from a hurricane or tropical storm. The landward extent
of the ocean beaches is established by the common law as
interpreted and applied by the courts of this State. Natural
indicators of the landward extent of the ocean beaches
include, but are not limited to, the first line of stable,
natural vegetation; the toe of the frontal dune; and the
storm trash line.

N.C. Gen. Stat. § 77-20(e) (emphasis added). Having attempted to define “ocean
beaches,” N.C. Gen. Stat. § 77-20(d) further states the position of the General
Assembly that the public trust portions of North Carolina ocean beaches include the
dry sand portions of those beaches:

The public having made frequent, uninterrupted, and

unobstructed use of the full width and breadth of the ocean

beaches of this State from time immemorial, this section

shall not be construed to impair the right of the people to

the customary free use and enjoyment of the ocean beaches,

which rights remain reserved to the people of this State
under the common law and are a part of the common
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heritage of the State recognized by Article XIV, Section 5 of

the Constitution of North Carolina. These public trust

rights in the ocean beaches are established in the common

law as interpreted and applied by the courts of this State.
N.C. Gen. Stat. § 77-20(d). N.C. Gen. Stat. § 77-20 was last amended in 1998, before
Plaintiffs purchased the Property.

The Executive Branch, through a 1996 opinion of the Attorney General, also

adopted this assessment.

Because the public ownership stops at the high water line,

the public must either be in the water or on the dry sand

beach when the tide is high. The term “dry sand beach”

refers to the flat area of sand seaward of the dunes or

bulkhead which is flooded on an irregular basis by storm

tides or unusually high tides. It is an area of private

property which the State maintains is impressed with

public rights of use under the public trust doctrine and the

doctrine of custom or prescription.
Opinion of Attorney General Re: Aduvisory Opinion Ocean Beach Renourishment
Projects, N.C.G.S. § 146-6(f), 1996 WL 925134, *2 (Oct. 15, 1996) (“Advisory Opinion”)
(emphasis added) (citation omitted); See also 15A N.C.A.C. TM.0301 (2015) (wherein
the Department of Environment and Natural Resources expresses a similar view).

The General Assembly has made clear its understanding that at least some

portion of privately-owned dry sand beaches are subject to public trust rights. The
General Assembly has the power to make this determination through legislation, and

thereby modify any prior common law understanding of the geographic limits of these

public trust rights. Gwathmey, 342 N.C. at 296, 464 S.E.2d at 679.
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There is, however, potential ambiguity in the definition of “ocean beaches”
provided in N.C. Gen. Stat. § 77-20(e):

The landward extent of the ocean beaches is established by
the common law as interpreted and applied by the courts
of this State. Natural indicators of the landward extent of
the ocean beaches include, but are not limited to, the first
line of stable, natural vegetation; the toe of the frontal
dune; and the storm trash line.

N.C. Gen. Stat. § 77-20(e). A thorough search of the opinions of this Court and our
Supreme Court fails to uncover any holding establishing the landward extent of
North Carolina’s ocean beaches. Further, it is not clear that any North Carolina
appellate court has specifically recognized the dry sand portion of our ocean beaches
as subject to public trust rights. In Concerned Citizens, this Court, in dicta, discussed
the public trust doctrine relative to privately owned property in the following manner:

Finally, we note that in its joint brief plaintiffs and
plaintiff-intervenor rely heavily on the “public trust
doctrine.” They argue that holding our State’s beaches in
trust for the use and enjoyment of all our citizens would be
meaningless without securing public access to the beaches.
However, plaintiffs cite no North Carolina case where the
public trust doctrine is used to acquire additional rights for
the public generally at the expense of private property
owners. We are not persuaded that we should extend the
public trust doctrine to deprive individual property owners
of some portion of their property rights without
compensation.

Concerned Citizens v. Holden Beach Enterprises, 95 N.C. App. 38, 46, 381 S.E.2d 810,

815 (1989) (Concerned Citizens I), revd, Concerned Citizens v. Holden Beach
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Enterprises, 329 N.C. 37, 404 S.E.2d 677 (1991). However, our Supreme Court
reversed this Court's opinion in Concerned Cilizens on different grounds and
expressly disavowed the above dicta:

We note dicta in the Court of Appeals opinion to the effect

that the public trust doctrine will not secure public access

to a public beach across the land of a private property
owner. Concerned Citizens v. Holden Beach Enterprises, 95

N.C. App. at 46, 381 S.E.2d at 815. As the statement was

not necessary to the Court of Appeals opinion, nor is it clear

that in its unqualified form the statement reflects the law

of this state, we expressly disavow this comment.
Concerned Citizens v. Holden Beach Enterprises, 329 N.C. 37, 55, 404 S.E.2d 677, 688
(1991) (Concerned Citizens II).

We acknowledge both the long-standing customary right of access of the public
to the dry sand beaches of North Carolina? as well as current legislation mandating
such. See N.C. Gen. Stat. § 77-20. It is unclear from prior North Carolina appellate
opinions whether the common law doctrine of custom is recognized as an independent
doctrine in North Carolina, or whether long-standing “custom” has been used to help

determine where and how the public trust doctrine might apply in certain

circumstances. The General Assembly apparently considers “custom” as a factor in

2 Though the issue of historical right of public access to the dry sand beaches was not fully
argued below, and is not extensively argued on appeal, it is unchallenged that the Town had allowed
public access on privately-owned dry sand beaches since its incorporation. The statement of our
General Assembly that the “public ha[s] made frequent, uninterrupted, and unobstructed use of the
full width and breadth of the ocean beaches of this State from time immemorial,” N.C. Gen. Stat. § 77-
20(d), is also uncontested by Plaintiffs. See also N.C. Gen. Stat. § 113A-134.1(b); N.C. Gen. Stat. §
146-6(D).
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determining the reach of public trust rights in North Carolina. See N.C. Gen. Stat. §
77-20(d). Our Attorney General, at least in 1996, was of the opinion that the doctrine
of custom operated to preserve public access to North Carolina’s dry sand beaches.
Advisory Opinion, 1996 WL 925134, *2. In any event, we take notice that public right
of access to dry sand beaches in North Carolina is so firmly rooted in the custom and
history of North Carolina that it has become a part of the public consciousness.
Native-born North Carolinians do not generally question whether the public has the
right to move freely between the wet sand and dry sand portions of our ocean beaches.
Though some states, such as Plaintiffs’ home state of New Jersey, recognize different
rights of access to their ocean beaches, no such restrictions have traditionally been
practiced in North Carolina. See Kalo, The Changing Face of the Shoreline, 78 N.C.
L. Rev. at 1876-77 (“[O]ut-of-state buyers came from areas with different customs and
legal traditions. Many of these buyers came from states, like New Jersey, where dry
sand beaches were regarded as private or largely private. Consequently, many of
them brought their expectations of privacy with them to North Carolina. The customs
and traditions of North Carolina, however, are not necessarily those of New Jersey,
Virginia, or Massachusetts.”).

N.C. Gen. Stat. § 77-20 establishes that some portion, at least, of privately-
owned dry sand beaches are subject to public trust rights. Lacking further guidance

from prior opinions of our appellate courts, we must determine the geographic
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boundary of public trust rights on privately-owned dry sand beaches. We adopt the
test suggested in N.C. Gen. Stat. § 77-20(e): “Natural indicators of the landward
extent of the ocean beaches include, but are not limited to, the first line of stable,
natural vegetation; the toe of the frontal dune; and the storm trash line.” Id. We
adopt this test because it most closely reflects what the majority of North Carolinians
understand as a “public” beach. See, e.g., Joseph J. Kalo, The Changing Face of the
Shoreline: Public and Private Rights to the Natural and Nourished Dry Sand Beaches
of North Carolina, 78 N.C. L. Rev. 1869, 1877 (2000) (“the custom of the dry sand
beaches being open to public trust uses has a long history in North Carolina”). We
hold that the “ocean beaches” of North Carolina include both the wet sand beaches —
generally, but not exclusively, publically owned — and the dry sand beaches —
generally, but not exclusively, privately owned.

For the purposes of N.C. Gen. Stat. § 77-20, the landward boundary of North
Carolina ocean beaches is the discernable reach of the “storm” tide. This boundary
represents the extent of semi-regular submersion of land by ocean waters sufficient
to prevent the seaward expansion of frontal dunes, or stable, natural vegetation,
where such dunes or vegetation exist. Where both frontal dunes and natural
vegetation exist, the high water mark shall be the seaward of the two lines. Where
no frontal dunes nor stable, natural vegetation exists, the high water mark shall be

determined by some other reasonable method, which may involve determination of
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the “storm trash line” or any other reliable indicator of the mean regular extent of
the storm tide. The ocean beaches of North Carolina, as defined in N.C. Gen. Stat. §
77-20(e) and this opinion, are subject to public trust rights unless those rights have
been expressly abandoned by the State. See Gwathmey, 342 N.C. at 304, 464 S.E.2d
at 684.

The limits of the public’s right to use the public trust dry sand beaches are
established through appropriate use of the State’s police power. As the United States
Supreme Court has stated:

Where the State seeks to sustain regulation that deprives
land of all economically beneficial use, we think it may
resist compensation only if the logically antecedent inquiry
into the nature of the owner’s estate shows that the
proscribed use interests were not part of his title to begin
with. This accords, we think, with our “takings”
jurisprudence, which has traditionally been guided by the
understandings of our citizens regarding the content of,
and the State’s power over, the “bundle of rights” that they
acquire when they obtain title to property. It seems to us
that the property owner necessarily expects the uses of his
property to be restricted, from time to time, by various
measures newly enacted by the State in legitimate exercise
of its police powers; “[a]s long recognized, some values are
enjoyed under an implied limitation and must yield to the
police power.”

Lucas v. South Carolina Coastal Council, 505 U.S. 1003, 1027, 120 L. Ed. 2d 798, 820
(1992) (citations omitted).
The right to prevent the public from enjoying the dry sand portion of the

Property was never part of the “bundle of rights” purchased by Plaintiffs in 2001.
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Because Plaintiffs have no right to exclude the public from public trust beaches, those
portions of the Ordinances regulating beach driving,? even if construed as ordinances
“allowing” beach driving, cannot effectuate a Fifth Amendment taking.

IV.

We must next determine whether the Town, pursuant to public trust rights or
otherwise, may enforce ordinances reserving unimpeded access over portions of
Plaintiffs’ dry sand beach without compensating Plaintiffs. We hold, on these facts,
that it may.

Public trust rights in Plaintiffs’ property are held by the State concurrently
with Plaintiffs’ rights as property owners. Though the Town may prevent Plaintiffs
from denying the public access to the dry sand beach portion of the Property for
certain activities, that does not automatically establish that the Town can prevent,
regulate, or restrict other specific uses of the Property by Plaintiffs without
implicating the Takings Clause of the Fifth Amendment to the United States
Constitution:

The Takings Clause — “nor shall private property be taken
for public use, without just compensation,” U.S. Const.,
Amdt. 5 — applies as fully to the taking of a landowner’s
[littoral] rights as it does to the taking of an estate in land.
Moreover, though the classic taking is a transfer of
property to the State or to another private party by

eminent domain, the Takings Clause applies to other state
actions that achieve the same thing. Thus, when the

3 Sections 5-21 through 5-32 of the 2010 Ordinances, and Sections 5-1 and 5-60 through 5-64
of the 2013 Ordinances.
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government uses its own property in such a way that it
destroys private property, it has taken that property.
Similarly, our doctrine of regulatory takings “aims to
identify regulatory actions that are functionally equivalent
to the classic taking.”
Stop the Beach, 560 U.S. at 713, 177 L. Ed. 2d at 195 (citations omitted).

As Plaintiffs acknowledge: “Takings tests vary depending on whether the
challenged imposition is a physical invasion of property or a regulatory restriction on
the use of property.” “In Lucas [v. South Carolina Coastal Council, 505 U.S. 1003,
120 L. Ed. 2d 798 (1992)], the [United States Supreme] Court established two
categories of regulatory action that require a finding of a compensable taking:
regulations that compel physical invasions of property and regulations that deny an
owner all economically beneficial or productive use of property.” King v. State of
North Carolina, 125 N.C. App. 379, 385, 481 S.E.2d 330, 333 (1997) (citation omitted).
Plaintiffs argue on appeal that the contested ordinances violate the “physical
invasions” prong of Lucas and King, and therefore effect a per se taking. Plaintiffs do
not argue that the contested ordinances constitute a regulatory taking.

A.
Plaintiffs cannot establish that the contested beach driving ordinances?

constitute physical invasion of the Property for purposes of the Takings Clause. The

majority of Plaintiffs’ argument is predicated on Plaintiffs’ contention that the dry

4 Sections 5-21 through 5-32 of the 2010 Ordinances, and Sections 5-1 and 5-60 through 5-64
of the 2013 Ordinances.
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sand portion of the Property is not encumbered by public trust rights. We have held
that the dry sand portion of the Property is so encumbered. Because public beach
driving across the Property is permissible pursuant to public trust rights, regulation
of this behavior by the Town does not constitute a “taking.”

Plaintiffs have never, since they purchased the Property in 2001, had the right
to exclude public traffic, whether pedestrian or vehicular, from the public trust dry
sand beach portions of the Property. The Town has the authority to both ensure
public access to its ocean beaches, and to impose appropriate regulations pursuant to
its police power. See Fabrikant, 174 N.C. App. at 41, 621 S.E.2d at 27; see also Kirby

v. N.C. Dep't of Transp., __ N.C. App. __ 769 S.E.2d 218, 230 (2015), disc. rev.

allowed, __ N.C. __, 775 S.E.2d 829 (2015); Slavin v. Town of Oak Island, 160 N.C.
App. 57, 584 S.E.2d 100 (2003). The contested beach driving portions of the
Ordinances do not create a right of the public relative to the Property; they regulate
a right that the public already enjoyed. See also, e.g., N.C. Gen. Stat. § 160A-308
(2013) (“A municipality may by ordinance regulate, restrict and prohibit the use of
dune or beach buggies, jeeps, motorcycles, cars, trucks, or any other form of power-
driven vehicle specified by the governing body of the municipality on the foreshore,
beach strand and the barrier dune system. . ... Provided, a municipality shall not

prohibit the use of such specified vehicles from the foreshore, beach strand and

barrier dune system by commercial fishermen for commercial activities.”).
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B.

Plaintiffs also contest Section 5-102 of the 2010 Ordinances and Section 5-19
of the 2013 Ordinances. Section 5-102 prohibits any beach equipment “within an
area twenty . . . feet seaward of the base of the frontal dunes at any time, so as to
maintain an unimpeded vehicle travel lane for emergency services personnel and
other town personnel providing essential services on the beach strand.” Emerald Isle
Code of Ordinances § 5-102 (Jan. 2010). Plaintiffs argue that the beach equipment
ordinance prevents them from “station[ing] any beach gear in the strip of land near
the dunes during May-September (and many other times) due to the passing of Town
vehicles, and for the same reason (and due to the ruts left by the vehicles) they can
barely walk on the land.”

The 2013 Ordinances include the following provisions related to beach
equipment:

Sec. 5-19. Restricted placement of beach equipment.

a) In order to provide sufficient area for unimpeded vehicle
travel by emergency vehicles and town service vehicles on
the public trust beach area, no beach equipment, including
beach tents, canopies, umbrellas, awnings, chairs, sporting

nets, or other similar items shall be placed:

1. Within an area twenty (20) feet seaward of the base
of the frontal dunes on the public trust beach area;

2. Within the twenty (20) feet travel lane on the public
trust beach areas that extends from any vehicle access
ramp.
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b) The requirements of subsection a) shall apply only
between May 1 and September 14 of each year, and
emergency vehicles and town service vehicles shall only
utilize said areas when no safe alternative vehicle travel
area is available elsewhere on the public trust beach area.

¢) In order to promote the protection of threatened and/or
endangered sea turtles, no beach equipment, including
beach tents, canopies, umbrellas, awnings, chairs, sporting
nets, or other similar items shall be placed within twenty
(20) feet of any sea turtle nest.

d) Violations of this section shall subject the offender to a
civil penalty of fifty dollars ($50.00).

Emerald Isle Code of Ordinances § 5-19 (Oct. 2013). We have already held that the
public, including the Town, has the right to drive on public trust beaches. This right
may be regulated, within the Town’'s limits, through the Town’s police power.
Therefore, no part of Section 5-19 of the 2013 Ordinances® “allowing” or regulating
driving on the dry sand portion of the Property can constitute a taking.

As our Supreme Court has noted:

“The question of what constitutes a taking is often
interwoven with the question of whether a particular act is
an exercise of the police power or the power of eminent
domain. If the act is a proper exercise of the police power,
the constitutional provision that private property shall not
be taken for public use, unless compensation is made, is not
applicable.” “The state must compensate for property
rights taken by eminent domain; damages resulting from
the exercise of the police power are noncompensable.”

5 We will analyze Section 5-19 of the 2013 Ordinances, but our analysis applies to Section 5-
102 of the 2010 Ordinances as well.
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Barnes v. Highway Commission, 257 N.C. 507, 514, 126 S.E.2d 732, 737-38 (1962)
(citations omitted). Further:

“What distinguishes eminent domain from the police power
is that the former involves the taking of property because
of its need for the public use while the latter involves the
regulation of such property to prevent its use thereof in a
manner that is detrimental to the public interest.” “The
police power may be loosely described as the power of the
sovereign to prevent persons under its jurisdiction from
conducting themselves or using their property to the
detriment of the general welfare.” “The police power is
inherent in the sovereignty of the State. It is as extensive
as may be required for the protection of the public health,
safety, morals and general welfare.” “Upon it depends the
security of social order, the life and health of the citizen,
the comfort of an existence in a thickly-populated
community, the enjoyment of private and social life, and
the beneficial use of property.”

[Tlhe police power|[ ] [is] the power vested in the
Legislature by the Constitution, to make, ordain,
and establish all manner of wholesome and
reasonable laws, statutes, and ordinances, either
with penalties or without, not repugnant to the
Constitution, as they shall judge to be for the good
and welfare of the Commonwealth, and of the
subjects of the same.

“Laws and regulations of a police nature . . . do not
appropriate private property for public use, but simply
regulate its use and enjoyment by the owner.” “Regulation’
implies a degree of control according to certain prescribed
rules, usually in the form of restrictions imposed on a
person’s otherwise free use of the property subject to the
regulation.”
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Kirby, __N.C. App. at __, 769 S.E.2d at 229-30 (citations omitted). The only “physical
invasion” of the Property arguably resulting from Section 5-19 is Town vehicular
traffic. However, we have held that Town vehicular traffic is allowed pursuant to the
public trust doctrine and, therefore, cannot constitute a taking.

Within Plaintiffs’ argument that the contested Ordinances constitute a
physical invasion of the Property, Plaintiffs contend that if this Court determines
that public trust rights apply to the dry sand portion of the Property, we should still
find a taking has occurred. Plaintiffs argue that the beach equipment regulation
“imposed new and excessive burdens on an existing easement, without
compensation.” However, Plaintiffs do not argue that the beach equipment
restrictions are an invalid use of the Town’s police power. Plaintiffs cite to no
authority in support of their argument that imposing certain restrictions on the
placement of beach equipment, which might result in occasional or even regular
diversion of beach traffic on the Property, could constitute an invalid use of the police
power. Nor do Plaintiffs argue or demonstrate that the ordinance “is so unreasonable
or arbitrary as virtually to deprive a person of the complete use and enjoyment of his
property, [so that] it comes within the purview of the law of eminent domain.” Kirby,
__N.C. App. at __, 769 S.E.2d at 230 (citation omitted). Plaintiffs also fail to “show
that [the] regulation deprives the owner of all economically beneficial or productive

use of the land[.]” Piedmont Triad Reg’l Water Auth. v. Unger, 154 N.C. App. 589,
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592, 572 S.E.2d 832, 835 (2002), see also Slavin, 160 N.C. App. 57, 584 S.E.2d 100.
In fact, Plaintiffs make no argument implicating regulatory takings jurisprudence.

Assuming, arguendo, Plaintiffs argued that a regulatory taking had occurred,
this argument would fail.

Land-use regulations are ubiquitous and most of them
impact property values in some tangential way — often in
completely unanticipated ways. Treating them all as per
se takings would transform government regulation into a
luxury few governments could afford. By contrast, physical
appropriations are relatively rare, easily identified, and
usually represent a greater affront to individual property
rights. “This case does not present the ‘classi[c] taking’ in
which the government directly appropriates private
property for its own use,” instead the interference with
property rights “arises from some public program adjusting
the benefits and burdens of economic life to promote the
common good[.]”

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S.
302, 324-25, 152 L. Ed. 2d 517, 541-42 (2002) (citations omitted). The United States
Supreme Court then went on to state:

[E]ven though multiple factors are relevant in the analysis
of regulatory takings claims, in such cases we must focus
on “the parcel as a whole™:

“Taking’ jurisprudence does not divide a single parcel
into discrete segments and attempt to determine
whether rights in a particular segment have been
entirely abrogated. In deciding whether a particular
governmental action has effected a taking, this Court
focuses rather both on the character of the action and
on the nature and extent of the interference with rights
in the parcel as a whole[.]”
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This requirement that “the aggregate must be viewed in its
entirety” . . . clarifies why restrictions on the use of only
limited portions of the parcel, such as setback ordinances,
... were not considered regulatory takings. In each of these
cases, we affirmed that “where an owner possesses a full
‘bundle’ of property rights, the destruction of one ‘strand’ of
the bundle is not a taking.”

Id. at 327, 152 L. Ed. 2d at 543 (citations omitted). Plaintiffs fail to forecast evidence
that the regulation restricting certain uses of a portion of the Property could rise to
the level of a taking of the entire Property.

We note that our General Assembly has addressed the specific issue of
regulating beach equipment on North Carolina ocean beaches in legislation that
became effective on 23 August 2013. N.C. Gen. Stat. § 160A-205, entitled “Cities
enforce ordinances within public trust areas,” states:

(a) Notwithstanding the provisions of G.S. 113-131 or any
other provision of law, a city may, by ordinance, define,
prohibit, regulate, or abate acts, omissions, or conditions
upon the State’s ocean beaches and prevent or abate any
unreasonable restriction of the public’s rights to use the
State’s ocean beaches. In addition, a city may, in the
interest of promoting the health, safety, and welfare of the
public, regulate, restrict, or prohibit the placement,
maintenance, location, or use of equipment, personal
property, or debris upon the State’s ocean beaches. A city
may enforce any ordinance adopted pursuant to this
section or any other provision of law upon the State’s ocean
beaches located within or adjacent to the city'’s
jurisdictional boundaries to the same extent that a city
may enforce ordinances within the city’s jurisdictional
boundaries. A city may enforce an ordinance adopted
pursuant to this section by any remedy provided for in G.S.
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160A-175. For purposes of this section, the term “ocean
beaches” has the same meaning as in G.S. 77-20(e).

(b) Nothing in this section shall be construed to (i) limit the
authority of the State or any State agency to regulate the
State’s ocean beaches as authorized by G.S. 113-131, or
common law as interpreted and applied by the courts of
this State; (ii) limit any other authority granted to cities by
the State to regulate the State’s ocean beaches; (iii) deny
the existence of the authority recognized in this section
prior to the date this section becomes effective; (iv) impair
the right of the people of this State to the customary free
use and enjoyment of the State’s ocean beaches, which
rights remain reserved to the people of this State as
provided in G.S. 77-20(d); (v) change or modify the
riparian, littoral, or other ownership rights of owners of
property bounded by the Atlantic Ocean; or (vi) apply to the
removal of permanent residential or commercial structures
and appurtenances thereto from the State’s ocean beaches.
N.C. Gen. Stat. § 160A-205 (2013). This provision is found in Chapter 160A, Article

8 — “Delegation and Exercise of the General Police Power.” The 2013 Ordinances
were adopted subsequent to the effective date of this legislation.

We hold that passage of Section 5-102 of the 2010 Ordinances, and Section 5-
19 of the 2013 Ordinances, constituted legitimate uses of the Town’s police power.
We hold that the regulation of the use of certain beach equipment, on public trust
areas of the ocean beaches within the Town’s jurisdiction, to facilitate the free
movement of emergency and service vehicles, was “within the scope of the [police]
power[.]” Finch v. City of Durham, 325 N.C. 352, 363, 384 S.E.2d 8, 14 (1989)

w

(citation omitted). Further, the “means chosen to regulate,” prohibiting large beach
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equipment within a twenty-foot-wide strip along the landward edge of the ocean
beach, were “reasonable.” Id. (citation omitted).
C.

The contested provisions in the 2010 Ordinances and the 2013 Ordinances did
not result in a “taking” of the Property. First, though Plaintiffs argue that the
Ordinances deprived them of “the right to control and deny access to others,” as
discussed above, it is not the Ordinances that authorize public access to the dry sand
portion of the Property; public access is permitted, and in fact guaranteed, pursuant
to the associated public trust rights. See Fabrikant, 174 N.C. App. at 41, 621 S.E.2d
at 27. The Ordinances restrict and regulate certain public and private uses pursuant
to the Town’s police power. The Town’s reservation of an obstruction-free corridor on
the- Property for emergency use constitutes a greater imposition on Plaintiffs’
property rights, but does not rise to the level of a taking.

Though Plaintiffs argue that “the Town has made it impossible for [them] to
make any meaningful use of the dry [sand] [P]roperty[,]” Plaintiffs retain full use of,
and rights in, the majority of the Property. Tahoe-Sierra, 535 U.S. at 327, 152 L. Ed.
2d at 543. Plaintiffs’ rights in the dry sand portion of all but the twenty-foot-wide
strip of the Property are the same as when they purchased the Property. Id.
Concerning the twenty-foot-wide strip, Plaintiffs retain all the rights they had when

they purchased the Property other than the right to use large beach equipment on
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that portion of the Property “between May 1 and September 14 of each year.” The

Town, along with the public, already had the right to drive on dry sand portions of

the Property before Plaintiffs purchased it. We affirm the judgment of the trial court.
AFFIRMED.

Judges ELMORE and DAVIS concur.
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Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016
Presenter: Daniel Brinn
Attachment: Yes

ITEM TITLE: Installation of a Pipe on Farrow Road through the Swan Quarter
portion of the dike.

SUMMARY: The Swan Quarter Steering Committee met on Thursday, June 30",
2016 to review the Supplemental Watershed Agreement #3 submitted
by Area Engineer for NRCS concerning the request for installation of
a pipe through a portion of the dike located on the Farrow Road.

RECOMMEND: The Swan Quarter Steering Committee recommends that the Board
of Commissioners approve the Supplemental Agreement as presented
and affix signatures where designated.

Motion Made By: __ Barry Swindell Motion Seconded By: __ Barry Swindell Vote: ___ Barry Swindell
___ Dick Tunnell ___ Dick Tunnell ___ Dick Tunnell
____Ben Simmons ___ Ben Simmons __ Ben Simmons
___John Fletcher ___John Fletcher ___John Fletcher

___Earl Pugh, Jr. ___ Earl Pugh, Jr. Earl Pugh, Jr.



Supplemental Watershed Agreement No. 3
For Swan Quarter Watershed, North Carolina
by

Exchange of Correspondence

A modification to the agreement is requested to add a permanent pipe through the flood protection
dike for a portable pumping plant at Farrow Lane. This change is to remove excess surface water
from the ditches in that watershed area and pump it toward the sound. This modification results in
no changes to the environmental effects of the project. Presently, a portable pump moves water
through pipes or hoses laying on top of the dike. The setup takes a long time to connect and start the
pumping operation. No pumps are part of the watershed project and this installation will allow
pumping of water before large storms so that rain water can be stored in the ditches and not flood
low fields. Presently, if this setup is operating, access through this section of the dike maybe
hindered for inspection and maintenance purposes.

This modification is to install a 30-inch pipe with a tide gate permanently through the dike. All work
is in the footprint of the embankment. The pump is a portable pump that can be moved to the site
and used when needed. Water will be discharged into the existing canal. CAMA has reviewed the
project and has no objections if no fill is placed to wetland areas. CAMA will issue a “minor” permit
for this work. If fill is placed in the canal, then a “major” permit will be required. CAMA reserves the
right to require all appropriate permits upon review of the final design. This modification does not
change any of the Hydrology & Hydraulics of the watershed plan, and it does not affect the
functioning of the original project. The modification provides supplemental drainage and does not
affect the natural drainage designed for this project.

The original watershed agreement was signed on February 25, 1965, with the purpose to improve
three watershed problems; namely, (1) inadequate conservation land treatment measures and
practices on individual farms, (2) inadequate drainage of agricultural land, and (3) flood damage.
Vegetative and mechanical land treatment measures were planned to increase infiltration and
remove excess surface and groundwater. Structural works included to 19.1 miles of channel
improvement, three pumping plants and 16 tide gate drain installations for flood prevention and
agricultural water management, and 17.7 miles of dike for single purpose flood prevention.

Supplement Watershed Agreement No. 1 made several changes including changing the project name,
deleting the three pump stations and agricultural drainage from the work plan, reducing the length of
the dike and channel improvements, and adding tide gates and water control gates. The
Supplemental Watershed Agreement No. 1 was signed October 23, 1984. Supplemental Watershed
Agreement No. 2 and Environmental Assessment was signed September 3, 2002.

All construction costs will be covered local farmers. The only costs associated to NRCS will be some
design and review time by the Area and State Offices.




Hyde County Board of Commissioners By

Courthouse Earl Pugh
Swan Quarter, NC 27885 Chairman
Date:
The signing of this Exchange of Correspondence was authorized by a resolution of the governing body of
the Hyde County Commissioners adopted at a meeting held on

Lois Stotesberry Date
Deputy Clerk to the Board

Swan Quarter Watershed Steering Committee By

P.O. Box 264 Tony Carawan

Swan Quarter, NC 27885 Chairman
Date:

The signing of this Exchange of Correspondence was authorized by a resolution of the governing body of
the Hyde County Commissioners adopted at a meeting held on

Josh Gibbs Date
Secretary / Treasurer

Natural Resources Conservation Service
United States Department of Agriculture

Approved by Date

Timothy Beard
State Conservationist




Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016
Presenter: Commissioner Fletcher
Attachment: No
ITEM TITLE: COMMISSIONER CONCERNS
SUMMARY: Commissioner Fletcher will discuss items of concern:
a. Fire Break
b. Legalize Marijuana
¢. Slot Machines
RECOMMEND: Discussion.
1\_Inli(m Made By: Earl Pugh, .lr.- | Motion Seconded By: | Earl Pu;_'h...lr. Yote:

Barry Swindell
Dick Tunnell
Ben Simmons

Barry Swindell
Dick Tunnell
Ben Simmons

Earl Pugh, Jr.
Barry Swindell
Dick Tunnell
Ben Simmons



HYDE COUNTY BOARD OF COMMISSIONERS

2011/2012 BUDGET REVISIONS

(FO USE)
BER# OR
IDT#

1-17

DEPARTMENT

General Health

ACCOUNT #

10-
10-2600.0004 (#26)

MEETING DATE
07/05/2016

LINE ITEM ACCOUNT NAME /
EXPLANATION

Contract - After Hours Triage
$3,500 from Reserve Revenue - Incentives

This is a Contract for after hours triage fo

cover patients with medical needs after

hours. This is best practice for primary care, |

$

"+" EXP BUDGET
""" REV BUDGET

_ DEBIT

3,500.00

" EXP BUDGET
"+ REV BUDGET

CREDIT

3,500.00

$

3,500.00

8

3,500.00

as well as a requirement to become Carolina |

Access cerlified. Increases the budget, but |

no local appropriations are required as
health revenue is the funding offset.

REQUESTED

DATE

APPROVED... CO MANAGER

ENTERED LEDGER/DATE

CO COMMISSIONER-CHAIR CLERK TO THE BEOARD




HYDE COUNTY BOARD OF COMMISSIONERS

2011/2012 BUDGET REVISIONS

MEETING DATE

07/05/2016
"+" EXP BUDGET " EXP BUDGET
"." REV BUDGET "+" REV BUDGET
(FO USE)
BR# OR LINE ITEM ACCOUNT NAME /
IDT# | DEPARTMENT | ACCOUNT # . EXPLANATION _ DEBIT |  CREDIT
02-17 Hydeland Home
g Health _505800.5300 Dues and Subscriptions $ _3,500.00 . E—
505800.4901 Transfer to PCS $ 3,500.00
__ | § 3,500.00  $ 3,500.00
Funding should have been budgeted to Dues
and Subscriptions rather than Transfer to
PCS. This is a transfer to the correct line
item. No local appropriations needed. Does
‘ not increase budget.
|
REQUESTED DATE

APPROVED... CO MANAGER

ENTERED LEDGER/DATE

CO COMMISSIONER-CHAIR CLERK TO THE BOARD




Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016
Presenter: Chairman, Vice-Chair, Commissioners and Manager
Attachment: No
ITEM TITLE: MANAGEMENT REPORTS
SUMMARY: This is a time for each Commissioner to give reports on their work
representing the County.
Additionally, Commissioners may wish to bring up issues they wish to
have followed up by the Board or by the County Manager.
The County Manager will give an oral update on various projects and
other administrative matters.
RECOMMEND:  Receive reports. Discussion and possible action as necessary.
Motion Made ligl': Earl t’-ugh. Jr. Mntimn Suc;llltl-t'd By: I'Zm'l Pugh, Jr. Vaote: - Earl Pugh, Jr.

Barry Swindell
Dick Tunnell
Ben Simmons

LA R

Barry Swindell
Dick Tunnell
Ben Simmons

Barry Swindell
Dick Tunnell
Ben Simmons



Manager's Calendar (June 2016)

w 1
TH 2
F 3
S 4 |Ocrafolk Festival
5 5
M 6 |Board of Commissioners Meeting
FY2016-2017 Budget Hearing/ Adoption
T 7
W 8 |Disaster Resiliency Meeting
T ? Ferry to Ocracoke
F 10
s 11
S 12
13 Ferry Meeting
M Ferry to Swan Quarter
T 14 i ;
Red Wolf Meeting in Raleigh
W | 15
TH 16 |Board of Commissioners Retreat at Qutpost
F 17
5 18
S 19
M 20 (911 Building Ribbon Cutting in Manteo
Beaufort-Hyde Community Foundation Meeting with presentation to Boys & Girls Club and Albemarle
i o Commission Senior Nutrition Program
W | 22
TH | 23
F 24 (NCCCMA in Asheville
S 25
S 26
M 27
T 28
W 29
TH | 30 |[Ferryto Ocracoke-1pm
F 31




Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July 5, 2016

Presenter: Citizens

Attachment: No

ITEM TITLE: PUBLIC COMMENTS

SUMMARY: The public is invited to use this time to make comments to the County

Commissioners on items discussed during this meeting and/or matters not
discussed earlier in the meeting.

RECOMMEND: Receive comments.



Hyde County Board of Commissioners
AGENDA ITEM SUMMARY SHEET

Meeting Date: July §, 2016
Presenter: Board of Commissioners

ITEM TITLE: CLOSED SESSION

SUMMARY: The County Manager may request entering Closed Session

1)
2)

3)

4)

3)

6)

7

8)

9)

in accordance with NCGS143A-318.11 (a)
To prevent the disclosure of information that is privileged or confidential pursuant to the law.
To prevent the premature disclosure of an honorary award.

To consult with an attorney employed or retained by the public body in order to preserve the
attorney-client privilege.

To discuss matters relating to the location or expansion of industries or other businesses.

To establish or instruct the public body’s staff or agent in negotiating the price or terms of a

contract for the acquisition of real property by purchase; or compensation and terms of an
employment contract.

To consider the qualifications, competence, performance, character, fitness, conditions of
appointment, or conditions of initial employment of an individual public officer or employee
or prospective public officer or employee.

To plan, conduct, or hear reports concerning investigations of alleged criminal misconduct.

To formulate plans by a local board of education relating to emergency response to incidents
of school violence.

To discuss and take action regarding plans to protect public safety.

RECOMMEND:  Enter into Closed Session if required.

Maotion Made By: Earl Pugh, Jr. Motion Seconded By: Earl Pugh, Jr. Vote: Earl Pugh, Jr.

(Enter)

==

Motion Made By: Earl Pugh, Jr. Motion Seconded By: Earl Pugh, Jr. Vote: __ Earl Pugh,Jr.
(Exit)

Barry Swindell
Dick Tunnell
Ben Simmons
John Fleteher

Barry Swindell
Dick Tunnell
Ben Simmons
John Fletcher

Barry Swindell
Dick Tunnell
Ben Simmons
John Fletcher

Barry Swindell
Dick Tunnell
Ben Simmons
John Fletcher

Barry Swindell Barry Swindell
Dick Tunnell Dick Tunnell

Ben Simmons Ben Simmons
John Fletcher John Fletcher



